This article analyzes the extent to which the Appellate Body compares the authentic texts in its examination of the WTO Agreements and the extent to which the parties themselves do so in their appellate arguments. The texts of the WTO Agreements are authentic in English, French and Spanish. Article 33 of the Vienna Convention on the Law of Treaties governs the interpretation of treaties authenticated in two or more languages. WTO practice diverges significantly from the rules set out in Article 33 and the travaux préparatoires of the International Law Commission. The terms of a plurilingual treaty are presumed to have the same meaning in each authentic text, which means that a treaty interpreter need not compare the authentic texts as a routine matter as a matter of law. Nevertheless, routine comparison of authentic texts would be good practice in the WTO context, since there are several discrepancies that could affect the interpretation of WTO provisions.
English and then translated into French and Spanish. Likewise, the Uruguay Round Agreements were drafted in English and then translated into French and Spanish. These agreements cover hundreds of pages of treaty text. It thus is not surprising that the authentic texts sometimes diverge. When there is a divergence of treaty language among the authentic texts, the rules of interpretation of Article 33 of the Vienna Convention on the Law of Treaties can be applied to reconcile the divergence. 4 In the view of Linderfalk, "authenticated texts of a multi-language treaty can always be reconciled through an application of VCLT 33(4)". 5 However, if the rules of treaty interpretation are capable of reconciling discrepancies among the English, French and Spanish texts, discrepancies among these texts still have the potential to cause systemic problems. Until recently, panel and Appellate Body hearings have been conducted in English and the reports have been drafted in English. Thus, as long as there were no problems with the English text of the agreements, the French and Spanish texts merely provided one more step in the process of treaty interpretation. As long as panels and the Appellate Body consider treaty text in the three languages all the time, it should not matter in which language the report is written. However, this only occurs in a minority of cases, which may be one reason why many discrepancies among the English, French and Spanish legal texts have gone unnoticed.
The majority of law firms that have important WTO practices conduct their work in English. Indeed, the lawyers of those firms prepare legal arguments in English. However, as the importance of WTO law grows and expertise in WTO law spreads to firms that conduct their work in French or Spanish, more lawyers will consult the WTO legal texts in other languages than English. Discrepancies among the texts may lead to confusion if, for example, Spanish-speaking lawyers prepare legal arguments based on the Spanish text of the treaties (and the Spanish translations of panel and Appellate Body reports), while their counterparts prepare theirs in English. Indeed, failure to consider discrepancies as a possible source of a dispute can represent a significant obstacle to resolving a dispute through negotiation. 6 In addition to the potential for problems in the international arena, discrepancies between different authentic texts have implications in domestic legal systems. 7 Countries 4 Paragraph 1 refers to 'divergence', while paragraph 4 refers to 'difference'. These terms appear to be interchangeable. 187-233 (1996) at 204. 7 I thank my colleague Professor Gabriela Rodríguez for making this point. Of course, in states with more than one official language, tensions also may arise between the legal principle of equal authenticity and the tend to adopt and implement treaties in their official languages. 8 Thus, for example, where there is a discrepancy between the English and Spanish texts, English-speaking and Spanish-speaking countries will adopt and implement different texts of the WTO agreements in question. This in turn can create a divergence in compliance with WTO norms by legislators or a divergence in the interpretation and application of WTO norms by administrative agencies and national courts. 9 This article begins by examining the text of Article 33 of the Vienna Convention, together with the travaux préparatoires of the International Law Commission, relevant jurisprudence from the International Court of Justice (ICJ) and relevant doctrine. It then examines WTO jurisprudence in which the Appellate Body has applied Article 33 of the Vienna Convention and examined the treaty text in the three authentic languages. This examination reveals that the Appellate Body has only considered the three authentic texts in just over twenty-two percent of cases, even though Article 33 is material part of treaty interpretation, according to the International Law Commission, 10 and reflects the customary rules of treaty interpretation. 11 This article then analyzes a number of instances in which the treaty texts of the WTO diverge and how these differences should be resolved according to the rules of treaty interpretation. The Appellate Body has taken the view that the customary rules of treaty interpretation reflected in Article 33 of the Vienna Convention requires the treaty interpreter to seek the meaning that gives effect, simultaneously, to all the terms of the treaty, as they are used in each authentic language, but also to make an effort to find a meaning that reconciles any apparent differences, taking into account the presumption that they have the same meaning in each authentic text. 15 Indeed, consulting the different authentic texts may be viewed as an interpretative tool that assists in determining the ordinary meaning of treaty terms in their context, in light of the object and purpose, rather than a source of conflicting texts of treaty terms. 16 The presumption in paragraph 33(3) and the obligation in paragraph 33(4) to adopt the meaning that best reconciles the texts require the treaty interpreter to avoid conflicting interpretations.
The draft Article that was later adopted as Article 33(3) of the Vienna Convention provided as follows:
Article 29. Interpretation of treaties in two or more languages 1. When a treaty has been authenticated in two or more languages, the text is equally authoritative in each language, unless the treaty provides or the parties agree that, in case of divergence, a particular text shall prevail.
2. A version of the treaty in a language other than one of those in which the text was authenticated shall be considered an authentic text only if the treaty so provides or the parties so agree.
In its commentary on the draft Article, the International Law Commission made several observations. Paragraph 1 expressed the general rule of the "equality of the languages and the equal authenticity of the texts in the absence of any provision to the contrary". 18 18 Paragraph 1 refers to the languages in which the text of the treaty has been 'authenticated' rather than 'drawn up' or 'adopted', in order to take account of article 9 of the draft articles, in which the Commission divergence, this is not the case with the covered agreements of the WTO. The International Law Commission chose to not address in paragraph 1 the issues of whether the "master" text should be applied automatically as soon as the slightest difference appears in the wording of the texts or whether recourse should first be had to all or some of the normal means of interpretation in an attempt to reconcile the texts before concluding that there is a case of "divergence", since the jurisprudence was unclear on this point. 19 The International Law Commission emphasized that the plurality of the authentic texts of a treaty is "always a material factor in its interpretation", but stressed that in law there is only one treaty accepted by the parties and one common intention even when two authentic texts appear to diverge. 20 The effect of the presumption in paragraph 33(3) is to entitle each party to use only one authentic text of a treaty at the outset. 21 Moreover, this presumption makes it unnecessary for tribunals to compare language texts on a routine basis; comparison is only necessary when there is an allegation of ambiguity or divergence among authentic texts, which rebuts the presumption. 22 A duty of routine comparison would imply the rejection of this presumption. 23 The practice of the Appellate Body supports the view that routine comparison is not necessary, as does the practice of many domestic courts and other international tribunals. 24 In practice, most plurilingual treaties contain some discrepancy between the texts, which can either complicate or facilitate the interpretation of a treaty. When the absence of a complete consensus or lack of sufficient time to co-ordinate the texts results in discrepancies in the meaning of the texts, the plurality of the texts may be an additional source of ambiguity or obscurity in the terms of the treaty. Alternatively, when the meaning of terms is ambiguous or obscure in one language, but clear in another, the plurilingual character of the treaty can facilitate interpretation. Because there is only one treaty, the presumption in paragraph 3 that the terms of a treaty are intended to have the same meaning in each authentic text "requires that every effort should be made to find a common meaning for the texts before preferring one to another". 25 Regardless of the source of the ambiguity or obscurity, "the first rule for the interpreter is to look for the meaning intended by the parties to be attached to the term by applying the standard rules for the interpretation of treaties" in Vienna Convention Articles 31 and 32. The interpreter can not just prefer one text to another.
26
In the Mawommatis Palestine Concessions case, the Permanent Court said, "...where two versions possessing equal authority exist one of which appears to have a wider bearing than the other, it [the Court] is bound to adopt the more limited interpretation which can be made to harmonize with both versions and which, as far as it goes, is doubtless in accordance with the common intention of the Parties." 27 However, in formulating paragraph 3 of the draft Article, the Commission rejected the idea of a general rule laying down a presumption in favour of restrictive interpretation in the case of an ambiguity in plurilingual texts.
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In the Mawommatis Palestine Concessions case, 29 the Permanent Court preferred a more restrictive interpretation "because the original draft of this instrument was probably made in English". 30 However, the Commission rejected creating a legal presumption in all cases in favour of the language in which the treaty was drafted, "since much might depend on the circumstances of each case and the evidence of the intention of the parties". 31 In the Young Loan Arbitration case, the Tribunal confirmed that the earlier international practice of referring to the original text as an aid to interpretation is incompatible with the principle of the equal status of all authentic texts in plurilingual treaties, which is incorporated in Article 33(1) of the Vienna Convention.
In the Case Concerning Elettronica Sicula S.p.A. (ELSI) (United States v. Italy), in interpreting a provision of the Treaty of Friendship, Commerce and Navigation between the United States of America and the Italian Republic of 1948, the International
Court of Justice noted that it was possible to interpret the English and Italian texts "as meaning much the same thing", despite a potential divergence in scope." 33 In that case, the United States claimed that Italy had violated Article VI1 of the Treaty, which ensured the right "to acquire, own and dispose of immovable property or interests therein within the territories of the other High Contracting Party", in English, and "acquistare, possedere e disporre di beni immobili o di altri diritti reali nei territori dell'altra Alta Parte Contraente", in Italian. 34 Italy argued that this Article did not apply to the US company because its property rights ("diritti reali") were limited to shares in the Italian company that owned the immovable property in question. The United States contended that "immovable property or interests therein" was sufficiently broad to include indirect 26 Ibid. ownership of property rights held through a subsidiary that is not a United States corporation. The court rejected the US argument. While "interest" in English has several possible meanings, it is in English usage a term commonly used to denote different kinds of rights in land. It therefore was possible to interpret the English and Italian texts of Article VI1 as "meaning much the same thing", especially since the clause in question was in any event limited to immovable property. 35 The draft Article provided that, when a comparison of the authentic texts discloses a difference of meaning which the application of articles 31 and 32 does not remove, "a meaning which as far as possible reconciles the texts shall be adopted", whereas the final version of Article 33(4) provides that "the meaning which best reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted". Adding the criterion of object and purpose addresses the possibility of the treaty interpreter applying her own criterion in situations where there alternative meanings that reconcile the text. As Linderfalk has pointed out, if alternatives are equally good, there must be an objective criterion that the interpreter can apply to choose among them and that criterion is object and purpose.
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In the LaGrand (Germany/US) Case, the International Court of Justice (ICJ) applied Article 33(4) to a divergence of text in Article 41 of the ICJ Statute ("doivent être prises" in French and "ought to be taken" in English).
37 After recourse to Articles 31 and 32 did not remove the difference in meaning, the Court considered the object and purpose of the ICJ Statute to find that orders under Article 41 are binding, a conclusion that was in conformity with the travaux préparatoires of Article 41.
Linderfalk argues that the process of harmonization in Article 33 must take place in a predetermined order. 38 First, the treaty interpreter must determine whether the difference in meaning can be removed through the application of Articles 31 and 32. In his view, most differences can be removed at this stage. Second, if there is divergence in meaning, does one text prevail? This step does not apply to the WTO agreements, since there is no provision indicating that one text will prevail in the event of a discrepancy. Third, if there is divergence in meaning, "the meaning which best reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted". This step requires that the texts be reconciled, not the meanings. 39 This requires the treaty interpreter to consider alternative meanings and to choose the one which best reconciles the texts, not according to the subjective view of the interpreter, but according to the objective criterion of the object and purpose of the treaty. 40 Tabory sets out the following steps: (1) Understand the treaty on the basis of one text, which is presumed to express the common meaning in accordance with Article 33(3); (2) If there is a problem or lack of clarity, compare the authentic texts in an effort 35 The very nature of languages and legal systems is an important source of discrepancies. There can be discrepancies in the use of legal terminology even when countries use the same language and have a common legal system. 42 Some expressions may be difficult to translate into another language. In the recent Judgment of the International Court of Justice in the Case Concerning the Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), the dispute centered on the interpretation, and translation into English and French, of the phrase in Spanish "con objetos de comercio", which defined the scope of Costa Rica's freedom of navigation on the San Juan River under the Treaty of Limits of 1858. 43 Differences between legal systems and legal cultures further complicate the task of translating legal concepts. 44 Indeed, the further apart the language structures are and the further apart the legal systems are, the more difficult it will be to translate legal terms without altering the meaning. 45 In the case of the WTO, English, French and Spanish are not that far apart, relatively speaking. 46 They use virtually identical alphabets and have a considerable amount of common vocabulary, much of which is based on Latin. In addition, each of the three languages has incorporated vocabulary from each other. While there are some and 'with articles of trade', which would limit Costa Rica's freedom of navigation to the transport of goods intended to be sold in a commercial exchange. Costa Rica argued that the expression should be interpreted broadly as 'à des fins de commerce' and 'for the purposes of commerce', so that the word 'objetos' would refer to objects in the abstract sense of ends and purposes. Based on an interpretation under Article 31 of the Vienna Convention, the Court agreed with Costa Rica's interpretation. See paras. 45, 52-56. The Court went on to find that that 'the terms by which the extent of Costa Rica's right of free navigation has been defined, including in particular the term "comercio", must be understood to have the meaning they bear on each occasion on which the Treaty is to be applied, and not necessarily their original meaning.' Thus, the right of free navigation in question applied to the transport of persons as well as the transport of goods. See paras. 70-71. 44 46 Indeed, because French and Spanish are both romance languages, they share a virtually identical structure and a similar use of punctuation. Many legal terms are virtually identical in these two languages. As a result, the French and Spanish texts are often closer to each other than to the English text, but not always. I thank Professor Gabriela Rodríguez for this insight. differences in the structure of each language, these differences are relatively limited. Thus, it should be relatively easy to compare texts on a routine basis at the WTO.
III. WTO JURISPRUDENCE APPLYING VIENNA CONVENTION ARTICLE 33
This section examines the Appellate Body reports in which one or more parties or the Appellate Body compared the authentic texts of a WTO Agreement, organized according to the nature of the analysis and in chronological order. In seven reports, the Appellate Body refers explicitly to a specific paragraph of Article 33 of the Vienna Convention. In six reports, it compares the texts without any reference to Article 33 and without any of the parties raising arguments based on a comparison of the texts. In twelve reports one or more parties presented arguments based on a comparison of the texts. In three of these reports the Appellate Body also compares the texts and in nine it does not. In seven reports, the Appellate Body uses the French and Spanish texts to confirm or support its interpretation of the English text. In two reports, the Appellate Body misapplies the rule in Article 33(3). In two reports, the Appellate Body confuses the rules in different paragraphs in Article 33. In the following review of these reports, the year the appeal was filed is noted for each report in the text, in order to show that there is no correlation between the manner in which the comparison of texts takes place and the year in which the appeal was filed. 84 The list of Appellate Body reports at http://www.wto.org/english/tratop_e/dispu_e/ab_reports_e.htm states that there are 98 reports (7 October 2009). However, that number is based on the number of case numbers (98), rather than the actual number of reports in the list (85), since some reports have more than one case number. If the application of Article 33 is a material part of treaty interpretation when the treaty is authentic in more than one language, and reflects the customary rules of treaty interpretation, the failure to apply Article 33 in all cases could be considered inconsistent with at least the spirit of Article 3.2 of the DSU. 85 However, the presumption in Article 33 means that there is no duty to compare the authentic texts in all cases, so the practice of the Appellate Body is consistent with Article 33 as a matter of law. 86 Nevertheless, when the Appellate Body does apply Article 33, it does not do so in a consistent fashion and fails to distinguish between, or confuses, the different rules contained in paragraphs 3 and 4 of Article 33. 87 In addition, the Appellate Body frequently interprets one text by reference to another, which is permissible 88 but is not established explicitly in Article 33. The Appellate Body and the parties to disputes often refer to the French and Spanish texts to confirm their interpretation of the English text.
Is there a correlation between the official language(s) of the Appellant or Appellee and the 24 Appellate Body reports in which one or more parties or the Appellate Body compares authentic texts? In 19 of these 25 reports (76%), at least one Appellant or Appellee has French or Spanish as an official language. However, if we also consider reports in which the comparison of authentic texts does not occur, then it becomes apparent that there is no correlation between the official language(s) of the Appellant or Appellee and the comparison of authentic texts in Appellate Body reports (see Figure 3) . The percentage of reports in which there is a comparison of authentic texts ranges from zero percent (for Costa Rica, Dominican Republic, Ecuador, Guatemala, Honduras, Peru and Venezuela) to 40 percent (for Argentina). Nor does there appear to be any correlation between the text comparison and the level of economic development. Chile (25%) and the EC (26.2%) are comparable. Argentina (40%) and Canada (41.7%) are also comparable.
Is there a correlation between the language(s) spoken by the Members of the Appellate Body that hear a particular appeal? There is insufficient data to determine which languages each Member speaks. Nor is there sufficient data to determine whether the languages spoken by the Appellate Body Secretariat staff have any influence. 
IV. DISCREPANCIES IN WTO AGREEMENTS NOT YET ADDRESSED
There are a number of examples of discrepancies that have yet to be addressed in the jurisprudence. These examples reveal that the correct application of Vienna Convention Article 33 can vary considerably from one situation to another. In the following cases, the divergence among the texts rebuts the presumption in Article 33(3). Thus, the analysis will consist of two steps: (1) removal of the divergence in meaning through the application of Article 31 and, if necessary, Article 32; and (2) if the first step does not resolve the divergence, adoption of the meaning which best reconciles the texts, having regard to the object and purpose of the treaty. The text of DSU article 7.2 is different in the English and French texts, on the one hand, and the Spanish text, on the other. The English and French texts require panels to "address the relevant provisions in any covered agreement or agreements cited by the parties to the dispute" [emphasis added], whereas the Spanish text refers only to the "provisions", omitting the world "relevant."
89 DSU Article 7.1 (part of the context of DSU Article 7.2) sets out the standards terms of reference of panels: "To examine, in the light of the relevant provisions in (name of the covered agreement(s) cited by the parties to the dispute)... [emphasis added]." DSU Article 7.1 refers to the "relevant provisions" in all three languages. DSU Article 3.3, which indicates the object and purpose of the WTO dispute settlement system and also serves as context, provides that the prompt settlement of disputes "is essential to the effective functioning of the WTO and the maintenance of a proper balance between the rights and obligations of Members." The reference to "provisions" in the Spanish text of DSU Article 7.2 should be interpreted to refer to the "relevant provisions", since this interpretation is consistent with both the context and the objective of achieving the prompt settlement of disputes. The divergence in this situation can be removed by considering the context and the object and purpose, in accordance with Article 31.
In the last sentence of DSU Article 18.2, there is a discrepancy between the Spanish text, on the one hand, and the English and French texts, on the other:
A petición de un Miembro, una parte en la diferencia podrá también facilitar un resumen no confidencial de la información contenida en sus comunicaciones escritas que pueda hacerse público.
A party to a dispute shall also, upon request of a Member, provide a non-confidential summary of the information contained in its written submissions that could be disclosed to the public.
Une partie à un différend fournira aussi, si un Membre le demande, un résumé non confidentiel des renseignements contenus dans ses exposés écrits qui peuvent être communiqués au public.
In the English and French texts, a party has the obligation to provide a nonconfidential summary, upon request of a Member, whereas the Spanish text does not express this as an obligation. 90 However, in all three texts there is no time limit within which a party must comply with the request of a Member. As a result of the ordinary meaning and the absence of a time limit (context), it is not possible to enforce compliance. The practice of the Members is not to provide non-confidential summaries, but this practice is not sufficient to qualify as subsequent practice establishing the agreement of the parties regarding the interpretation of the treaty under Article 31(3). 91 It is difficult to see how further analysis under either Article 31 or Article 32 can remove such a clear divergence between the texts. If one applies the rule in Vienna Convention Article 33(4) in this context, "the meaning which best reconciles the texts" is that there is no obligation to provide a non-confidential summary. In this situation, the application of Article 33 is less straightforward because the correct interpretation depends on what the provisions do not say and favors the Spanish text, even though the Spanish text may have been the result of a poor translation of the English text.
In the Safeguards Agreement, Article 2 sets out the conditions in which a Member may apply a safeguard measure to a product:
1.
A Member may apply a safeguard measure to a product only if that Member has determined, pursuant to the provisions set out below, that such product is being imported into its territory in such increased quantities, absolute or relative to domestic production, and under such conditions as to cause or threaten to cause serious injury to the domestic industry that produces like or directly competitive products.
2.
Safeguard measures shall be applied to a product being imported irrespective of its source.
Paragraphs 2.1 and 2.2 both refer to the product "being imported" in the English text. The Spanish text refers to "importaciones de ese producto" ("imports of that product") in paragraph 2.1 and "producto importado" ("imported product") in paragraph 2.2. The 90 I thank Mateo Diego-Fernández Andrade for pointing out this discrepancy. 91 In order to establish subsequent practice within the meaning of Article 31(3)(b): '(1) there must be a common, consistent, discernible pattern of acts or pronouncements; and (2) those acts or pronouncements must imply agreement on the interpretation of the relevant provision.' WTO Appellate Body Report, USGambling, above n 63, para. 192.
French text refers to "ce produit est importé" ("this product is imported") in paragraph 2.1 and "produit importé" ("imported product") in paragraph 2.2. In US -Wheat Gluten, the Appellate Body found it appropriate to assign the same meaning to this expression in both provisions of Article 2 of the Safeguards Agreement, "[i]n view of the identity of the language in the two provisions, and in the absence of any contrary indication in the context". 92 However, this analysis was based on the use of identical expressions in the English text and did not refer to the discrepancies between the English, French and Spanish texts or to Vienna Convention Article 33. The Appellate Body was incorrect to base its interpretation on "the identity of the language", since the language is not identical in the French and Spanish texts. However, in the French and Spanish texts the variation in the manner in which the provisions are expressed does not change the ordinary meaning of the treaty terms. In the French and Spanish texts the context also supports the Appellate Body's interpretation of the English text. Thus, the divergence can be removed by considering the ordinary meaning and the context, in accordance with Article 31.
The Spanish and French texts of paragraph XX(b) differ from the English text. The English text states, "necessary to protect human, animal or plant life or health." In contrast, the Spanish text states, "necesarias para proteger la salud y la vida de las personas y de los animales o para preservar los vegetales" ("necessary to protect the health and life of persons and of animals or to preserve plants"). Similarly, the French text states, "nécessaires à la protection de la santé et de la vie des personnes et des animaux ou à la préservation des végétaux" ("necessary for the protection of the health and life of persons and animals or for the preservation of plants"). Unlike the English text, the French and Spanish texts use distinct verbs regarding the protection of humans and animals, on the one hand, and the preservation of plants, on the other. Plant life is treated as a separate category. Rather than protecting the life or health of plants, the Spanish and French texts speak of preserving plants. 93 This difference could be relevant to determining whether there is a jurisdictional limitation in GATT Article XX(b), taking into account the context, the travaux préparatoires and the divergence between the texts. 94 GATS Article XIV(b), which uses the same language, also contains the same discrepancy as GATT Article XX(b) between the Spanish and French texts and the English text and can be resolved according to the same analysis. However, WTO jurisprudence has never considered this difference between the authentic texts of these provisions, in spite of several reports in which this language was relevant. 95 There is a serious discrepancy between the Spanish text of GATS Article XVII:1 (national treatment) and the other texts. The English text requires "treatment no less favourable than it accords to its own like services and service suppliers" [emphasis added] and the French text also refers to "ses propres services similaires et [and] à ses propres fournisseurs de services similaires" [emphasis added]. The Spanish text uses "o" (or) rather than "y" (and): "sus propios servicios similares o proveedores de servicios similares". This discrepancy does not exist between the different texts of this phrase in GATS Article II:1 (most-favoured-nation treatment). In the analysis of whether products are "like" in the GATT national treatment obligations in Articles III:2, first sentence and III:4 and in the GATT most-favoured-nation obligation in I:1, WTO jurisprudence has considered the same criteria, even though the "accordion" of likeness varies from one context to the next in the GATT. 96 The WTO jurisprudence on the test of likeness in GATS Articles II and XVII is not well-developed, but the application of GATS nondiscrimination obligations to both services and service suppliers raises the issue of whether these obligations require the consideration of the likeness and treatment of both services and service suppliers or simply services or service suppliers in order to determine whether there is a violation of the obligation. 97 The discrepancy between the Spanish text of GATS Article XVII:1 and the other texts goes to the heart of this issue. If the same criteria apply to determine likeness in both GATS Article XVII and II, as in GATT Articles I and III, then the meaning that bests reconciles the different texts might be to interpret the word "or" in the Spanish text of GATS Article XVII:1 to mean "and", as the term "and" is used in the other texts of GATS Article XVII:1 and in all three texts of GATS Article II:1. Alternatively, if the test of likeness is significantly different in GATS Article XVII:1 and GATS Article II:1, then the meaning that bests reconciles the different texts might be to interpret the word "and" in the English and French texts of GATS Article XVII:1 to mean "or". However, the second option seems unlikely to satisfy the requirements of Vienna Convention Article 33(4), since it is unlikely to be the meaning that best reconciles the texts, having regard to the object and purpose of the treaty. Both Articles contain non-discrimination obligations. It would be contrary to the the context and the object and purpose to interpret or to apply the non-discrimination obligation differently in national treatment and most-favoured nation obligations, since neither the GATT nor the English and French versions do so.
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GATS Article VI:4 requires the Council for Trade in Services to negotiate disciplines to ensure "that measures relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services". Profesor Trachtman proposed adopting the same types of disciplines that apply to domestic regulation of trade in goods, such as non-discrimination and necessity. 99 These types of disciplines were later adopted in the accounting services sector. 100 Paragraph 2 of the Disciplines on domestic regulation in the accounting sector requires that, "Members shall ensure that such measures are not more trade-restrictive than necessary to fulfil a legitimate objective". Identical language is found in Article 2.2 of the TBT Agreement (technical regulations "shall not be more trade-restrictive than necessary to fulfil a legitimate objective"). However, in Spanish, this language is not identical in Paragraph 2 of the Disciplines on domestic regulation in the accounting sector ("no restrinjan el comercio más de lo necesario para cumplir un objetivo legítimo") and Article 2.2 of the TBT Agreement ("no restringirán el comercio más de lo necesario para alcanzar un objetivo legítimo"). In the English texts, the use of identical language may indicate a desire to apply a similar or identical standard to determine necessity in the TBT Agreement and the Disciplines on domestic regulation in the accounting sector. In the Spanish texts, the differences are minor and express the same idea. The difference between the Spanish texts simply reflects a difference in usage among Spanish speakers. However, the use of distinct terminology might be taken to indicate a different intention, particularly if one considers the Spanish texts without considering the English texts. Nevertheless, the context, the history of the Disciplines and the minor difference between the Spanish texts, both of which convey the same idea, all point to an intention to express the same idea in the Disciplines as in the TBT Agreement. However, it remains to be seen whether these terms will be interpreted in the same manner in the TBT Agreement and the Disciplines, given the different contexts. That, however, is a separate issue from the question of how to address the discrepancies between the authentic texts.
Sometimes discrepancies are so minor that they are unlikely to have any legal significance. The English and Spanish texts of GATS Article XIV(c) and GATT Article XX(d) provide a good example. The first part of GATS Article XIV(c) is identical to the first part of GATT Article XX(d) in English, but there is a minor difference in the Spanish text. GATS Article XIV(c) states "necesarias para lograr la observancia de las leyes y los reglamentos que no sean incompatibles con las disposiciones del presente but it is not available to the public. 108 The WTO Language Services and Documentation Division also works with other international organizations to improve the translation process, for example through the use of computer assisted translation and sharing databases with other international organizations. 109 Another suggestion is to draft plurilingual treaties simultaneously in all of the languages that will be authentic texts. 110 However, this seems impractical in the WTO context, since it would require trilingual drafters and negotiators if the process were to work well. 111 In the end, no method will be foolproof. Even the most elaborate systems of avoiding discrepancies in the drafting of plurilingual treaties will not prevent some discrepancies from occurring. 112 Moreover, there may have to be a tradeoff between the goal of avoiding discrepancies and getting the job finished quickly.
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V. CONCLUSION
The experience to date in the WTO suggests that the plurilingual nature of the WTO Agreements does not make treaty interpretation significantly more difficult than it would be with a text authentic in one language only. Rather, the main problem in the WTO context is the failure to consider routinely all three authentic texts when interpreting WTO provisions. In addition, the Appellate Body often fails to distinguish between, or confuses, the different rules contained Article 33 of the Vienna Convention. In practice, the Appellate Body and the parties to disputes treat the English text as if it were a "master" text, even though this is not part of the rules in Article 33 and the International Law Commission did not agree on this point. In addition, the Appellate Body and the parties to disputes often refer to the French and Spanish texts to confirm their interpretation of the English text. This practice also diverges from the rules in Article 33 and the concept of equality of languages cited in the travaux préparatoires of the International Law Commission. It thus appears that the divergence between Article 33 and WTO practice is modifying the customary rules of treaty interpretation set out in Article 33 and analyzed in the travaux préparatoires of the International Law Commission.
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The Appellate Body has only considered more than one authentic text in 22.1 percent of Appellate Body reports. There is no apparent correlation between the year of the appeal and the consideration of the three authentic texts. While there appeared to be a trend developing from 2000 to 2004, it abruptly ended in 2005-2006. Nor is there a correlation between the official language(s) of the Appellant or Appellee and the frequency with which one or more parties or the Appellate Body compares authentic texts. Nor is there any correlation between text comparison and the level of economic development of the main parties to the dispute. There is insufficient data to determine whether there is a correlation between the language(s) spoken by the Members of the Appellate Body that hear a particular appeal and the frequency of text comparison. Likewise, there is insufficient data to determine whether the languages spoken by the Appellate Body Secretariat staff have any influence.
The presumption in paragraph 33(3) of the Vienna Convention means that there is no obligation to compare authentic texts on a routine basis. However, there is no obligation to avoid doing so either. A rule of mandatory comparison is probably impractical for most plurilingual treaties, due to a lack of multilingual legal personnel and a multiplicity of very different authentic languages. 117 However, the practice of routine comparison is feasible for WTO tribunals. There are only three authentic language texts of the WTO Agreements. They are relatively close in structure, which makes it relatively easy to compare the authentic texts on a routine basis. There are also sufficient human resources in the WTO Secretariat to carry out this task on a routine basis. Given the difficulties that could arise from to a systematic failure 116 I thank Professor Gabriela Rodríguez for this observation. Regarding the effect on interpretation of Article 33, it is important to recall that subsequent practice should carry more weight than travaux préparatoires, since the former forms part of the general rule of treaty interpretation (Vienna Convention Article 31(3)(b)) whereas the latter is merely a supplementary means of treaty interpretation (Vienna Convention Article 32). 117 Kuner, above n 22, at 962. to consider all three texts and given the relative ease with which the comparison can be done, WTO panels and the WTO Appellate Body should consider changing their practice in this regard. In the words of Rosenne, "A good practitioner would almost automatically compare the different language versions before commencing any process of interpretation."
118 However, the current practice of preferring the English text in Appellate Body interpretation means that it is preferable to litigate at the WTO based on the English texts.
